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City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City Engineer email: blake@ci.garibaldi.or.us

PLANNING COMMISSION WORKSHOP/MEETING AGENDA

Monday, November 25, 2019 – 6:30 p.m.

Council Chambers, Garibaldi City Hall, 107 6th Street, Garibaldi OR, 97118

WORKHSOP
I.

PLEDGE OF ALLEGINCE

II.

CALL TO ORDER

III.

GUESTS –

IV.

a. Sarah Absher – Tillamook County Community Development Department
b. Jake Davis – Tillamook County Community Development Department

DISCUSSION TOPICS
a.

Tillamook Community Development Department Overview
i.

Tillamook Housing Summit

ii.

Building Permits

iii.

Partnership Opportunity Discussion

iv.

Hazard Mitigation Plan

v.

Update on Short Term Rentals in Tillamook County

vi.

Transient Lodging Tax

vii.

Buildable Lands Inventory (attached)

REGULAR PLANNING COMMISSION MEETING
I
II.
III.

CALL TO ORDER
PUBLIC HEARING:
Nothing Scheduled
CONSENT CALENDAR
A. Approval of Minutes – October 28, 2019 Planning Commission Workshop Meeting
Under the consent calendar, the Planning Commission may add anything to
Commission Business discussed during the workshop………………………………….3.

IV.
V.

PUBLIC COMMENT
PRESENTATIONS:
Nothing Scheduled

VI.

CORRESPONDENCE:
A. Starr Popplewell 10/24/19 – Future Conditional Use Applications…………………8.
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City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City Engineer email: blake@ci.garibaldi.or.us
B. Starr Popplewell: 11/21/19 – Amend October 2019 PC Minutes………………………9.
C. Starr Popplewell: 11/21/19 – Site Plans/Waterways…………………………………..11.
D. Mark Payne: 11/21/19 – Comments Regarding future Multifamily Housing
Projects………………………………………………………………………………………16.
E. Mark Payne: 11/21/19 – Letter to Planning Commission – Desktop Manual ………18.

III.

OLD BUSINESS: NONE SCHEDULED

V.

NEW BUSINESS: NONE SCHEDULED

VI.

CITY MANAGER REPORT……………………………………………………20.

VII.

ADJOURNMENT
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PLANNING COMMISSION WORKSHOP MINUTES (DRAFT)

Monday, October 28, 2019, 6:30 p.m.
Council Chambers, Garibaldi Meeting Hall
I.

CALL TO ORDER
Planning Commission Chair Jeff Walters called the Planning Commission Workshop
to order at 6:33 p.m. Present were Commissioners Nathan Findling, Karna Inman,
Judith Parker, and Christie Zerfing, City Manager Geoff Wullschlager. Citizens present
were Mark Payne, Starr Popplewell, Tim Hall, Carolee North, Mike Rebsamen, and
Paula Tucker. Others were present but did not identify themselves. Lisa Phipps from
the Oregon Department of Land Conservation and Development was present and
partook in the conversations around building topics.

II.

DISCUSSION TOPICS
A. CU-2019-02 (Staff description of application withdrawal)
City Administration discussed the reasons behind the recent application withdrawal
of CU 2019-02 stating that they had informed the applicant that based on new
written testimony received, the City would need to amend its recommendation to
the Planning Commission. This would have been amended to recommend that the
application not be approved as submitted. This was based on the City now requiring
the applicant to have the application supporting reports completed before a
conditional use could be approved. No other matters of the application were
discussed as no new testimony could be received or generated on a closed
application.
B. Municipal Parking Standards (Discussion of code)
City Administration followed up on the Planning Commission’s questions regarding
guidance on parking standards and how they are developed into code. City
Administration stated that there are no guiding standards that prescribe a set amount
of parking for different types of development. It was stated that in general, and in
Oregon specifically, under Home Rule Authority, local governments are given
authority to set up their own standards but within limits. Local governments should
prescribe reasonable standards that are flexible enough to provide adequate parking
but should not develop policies that are either prohibitive to development, or
supportive of it. City Administration did state that local governments do have to
meet ADA standards though that elicit so many spaces per units etc.
C. Building Moratoriums
City Administration and Ms. Lisa Phipps explained the moratorium process and the
method by which one could be granted to a community. They went on to state that
a community must either show an inability to meet or support growth through the
current capacity of public utilities or show a compelling need. Under the compelling
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need option, it was explained that while there was no definition of what meets these
criteria, a community would generally need to show that any new development
would be detrimental to public health and/or safety.
City Administration went on to state that a moratorium has not been granted
anywhere in the state of Oregon since 2012, and that DLCD does not keep a database
of the approved jurisdictions as it is something that happens so rarely.
D. Municipal Setback Standards (Discussion of code)
City Administration stated that as with parking requirements, local governments can
set their own standards with setbacks as well, but they must be reasonable as well.
It was said that this could be measured along the lines of using standards that are
neither overtly restrictive to the land owner nor pervasive to maintaining the intent
of the overlying zone. An example was given in which it was stated that residential
standards are in place to create and maintain front yards but also not so restrictive
as to take away a property owner right to build a reasonably sized structure.
E. Building Height Standards (Discussion of code)
As with setbacks and parking, building height was also discussed in which it was
stated that local government can create its own standards, but should only do so
along the lines of what is normally accepted for development across its zoning. An
example was given that if standards were increased that restricted the building of
say a two-story structure in residential zoning the City could face legal challenges
to its standards. It was advised by City Administration that if any changes were to
be proposed, it would be a best practice to take a local inventory of neighboring
communities.
F. Building Inventory (Discussion of inventory)
Planning Commissioner Findling proposed that the City may want to do a building
inventory of all structures within the City limits. This proposal was suggested as a
tool to help the Planning Commission make policy decisions in future policy
development sessions. Ms. Phipps from DLCD stated that the City could do this, but
it would have to be a “snapshot” in time as any study or policy document must be
submitted to DLCD for approval and that the inventory could not be flexible in
adding any new information to the inventory without a new approval process. It was
stated that this would be very time consuming as these processes take an average of
3-4 months each time a document is submitted for public review and agency
approval.
G. Garibaldi Comprehensive Plan and Code (Discussion on updates)
City Administration included the subject of a Comprehensive Plan update as the
Planning Commission has expressed interest in looking at code updating and land
use policy review. Both City Administration and Ms. Phipps from DLCD outlined
the process and timeline for the Planning Commission. City Administration also
stated that the Planning Commission had the option of doing the review
themselves or an ad. Hoc committee could be formed by the City Council, such as
a Citizens Advisory Committee. The Planning Commission understood that even
if an ad. Hoc committee performed the initial review, that the Planning
Commission would perform a secondary review. The Planning Commission asked
the City Manager to discuss the ad. Hoc. Committee concept with the City Council.
Ms. Phipps also discussed code audit technical assistance that DLCD can provide
to the City wherein they can go through our Zoning Code and ensure that the City
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is compliant with all overarching statutory law and administrative rules. She did
suggest that the City should undertake this possibly after the comp plan update
has been completed. The Planning Commission discussed this, and audience
questions were answered with respect to past code updates and public
involvement opportunities through a Comp. Plan update. The City Manager also
discussed the process of advisory committee formation and the normal disposition
of members.
H. Commission Communications
The process of Commission communications was discussed and both City
Administration and Ms. Phipps explained that it’s a best practice to not create a
chain of emails between individuals on the body, and to avoid any reply’s by
Commissioners to the body.
III.

ADJOURMENT
Chair Walters closed the workshop at 7:58 p.m.

IV.

CALL TO ORDER
Planning Commission Chair Walters called the Regular Meeting to order at 7:59 p.m.

V.

VI.

PUBLIC HEARING: Nothing Scheduled
CONSENT CALENDAR
Minutes for June 24th, July __, August ___ as amended, and September ___ approved.
5 ayes, 0 nays. Commissioner Zerfing would like the discussion item of a Citizens
Advisory Committee added to new business. A discussion of the process of the consent
calendar also took place.

VII.

PUBLIC COMMENT
Ms. Starr Popplewell submitted a letter to be included in the packet but stated that the
letter that was added was not the one she wanted in the packet. Ms. Popplewell went
on to state that she feels the staff reports generated by the City for land use applications
are written in a format that supports land use applications She also stated that the most
recent land use application which has now been rescinded was lacking in the studies
that she feels should be required per the GMC; in an erosion control plan, and a grading
plan. She also felt that the Geo-Tech study and Traffic study should have been
submitted as complete before any conditional approval of an application could be given.
She also stated that the City did not cite the 1995 stromwater ordinance. City
Administration stated that there is no ordinance regarding stormwater in the City
archives from 1995. Ms. Popplewell went on to state that a stormwater plan should be
part of a condition of approval. The City Manager stated that most Geo-Tech studies
that are done thoroughly usually address stormwater and other hazards that could
affect stability of slope and building area.
Commissioner Parker asked if there was a way we could streamline the process for
applicants by listing everything that they would need to submit. City Administration
stated that a checklist model could be designed but also stated that it is going to be vary
for different applications.
Mr. Mark Payne stated that most of what is being discussed with regards to
requirements for applicants can be found in the GMC. He went on to state that
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everything a developer needs in in the code. He then advised that Planning Commission
that they have 120 days to make a decision, and this is in addition to any period of time
that an application record is kept open during a hearing. City Administration counseled
the Planning Commission that the 120 period is what is called the “clock” and that the
City has a responsibility to the applicant to levy a decision within 120 days, which also
considers any time used in keeping a record open. City Administration went on to state
that they will double check with regards to Mr. Payne’s comments but that in all their
experience, no decision for a land use application has ever exceeded the 120 period, as
this would result in an appeal to the state Land Use Board of Appeals. Mr. Payne asked
the Planning Commission to reference his letter.
City Administration went on to state that Mr. Payne’s letter has offered an opinion as
to a land use application and that the City generally does not undertake work fact
checking submitted opinions. Starr Popplewell reiterated that a stormwater
management plan would be required with regards to the withdrawn application.
Ms. Laurie Wandell read from her letter to the Planning Commission and asked that the
Planning Commission reference table 4. In the Comprehensive Plan. She went on to
state that the goal projection for multi-family housing in the plan has been met (5%) and
that we are now at 13.5%, far beyond the inventory needed as stated in the plan. She
also mentioned that Garibaldi’s population has diminished since the Comprehensive
Plan was last updated. Chair Walters stated that the goals set in the Comprehensive
Plan are just goals and the City can exceed them.
Mr. Tim Hall stated that he came to the Planning Commission workshop as he is aware
that the City of Nehalem is going through a Comprehensive Plan Update. He also
identified himself as a City Council member. He stated that Nehalem is using the
Buildable Lands Inventory and a Housing Needs Analysis to formulate their policies.
He then asked City Administration if the City of Garibaldi has these documents. City
Administration stated that the City does have these documents but that they are out of
date as the last updates were made in 2006. City Administration went on to state that
the date in the HNA directly contradicts that in the Comprehensive plan with respect
to the amount of multi-family housing needed within the community. Ms. Phipps from
DLCD stated that these documents usually should be undertaken by a consultant,
particularly in smaller communities due do the amount of work they require. The
Planning Commission asked that City Administration provide these documents.
Mr. Mark Payne asked if a Comprehensive Plan update process would be a public
process. City Administration stated that it would be a public process regardless of
whether it was undertaken by a Citizens Advisory Committee or the Planning
Commission. Ms. Carolee North asked how the City would solicit volunteers. City
Administration stated that it would advertise for volunteers and that the process and
policies surrounding the formation of an ad. Hoc committee would be set by the City
Council.
The Planning Commission asked about a legislative process to pass an ordinance
requiring all reports to be submitted with an application in the conditional use process.
City Administration stated that this could be done but it would be a slow process as any
new piece of legislation would take roughly 180 days from inception to application.
VIII.

OLD BUSINESS: None
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NEW BUSINESS

A. Citizens Advisory Committee – The Planning Commission voted to move the
question of a Citizens Advisory Committee formation forward to the City Council
by way of the City Manager. 5 Ayes, 0 Nays.
VI.

ADJOURNMENT
Meeting adjourned by Chair Walters at 8:38 p.m.
______________________________________
Jeff Walters, Chair

ATTEST:
______________________________________
Geoff Wullschlager, City Manager

Transcription: G. Wullschlager
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City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
City of Garibaldi Ministerial Responses
City Manager Report
Garibaldi Planning Commission Meeting November 25,2019
Dear Commissioners:
Please find attached herein, several responses to the correspondence submitted in this month’s packet.
These responses have been drafted to provide the Commission with code and application analysis that either
reflects direct information from Code and/or state law, or code interpretation with logical reasoning. They
are as follows:
1.)
2.)
3.)
4.)

Ministerial Response: Future Conditional Use Applications
Ministerial Response – Site Plans/Waterways
Ministerial Response – Comments Regarding Future Multifamily Housing Projects
Ministerial Response – Letter to Planning Commission – Desktop Manual

There is no response to the correspondence requesting an amendment to the October 2019 Commission
minutes currently. If the Planning Commission requests a review, or transcription of the minutes one will
be provided. Please take time to review the reports contained within this packet as they will provide you
with informed and useful information.

Respectfully submitted,

Geoff Wullschlager
City Manager

The City of Garibaldi is an equal opportunity employer and provider
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City of Garibaldi Ministerial Responses
Submitted Comments
Constituent Starr Popplewell November 21, 2019
Garibaldi Planning Commission Meeting October 24,2019
Statement 1.
“The staff report should only verify whether the application criteria were met and possibly state why it does
or does not. It should not in any way “supplement” the applicant’s presented information or justify that
information, thereby eliminating the appearance of undue prejudice.”
Ministerial Response:
Staff reports and their generation, elements, and procedures are open to interpretation not only from those
that provide them, but those that review them (Planning Commission, City Council, general public, other
interested parties, Land Use Board of Appeals, Courts of Law). The only legal requirement of jurisdictions
with land use decision making authority is to provide decisions within the time frames required, and to
abide by public notice, equal opportunity and due process requirements of statutory law and administrative
rules.
Staff reports are generated with guidance from planning and/or professional organizations. Any violation
of the above-mentioned requirements, perceived or realized, is to be handled through the appeals process,
or potentially by civil action. Below is a list of best practices for the generation of staff reports compilated
by MRSC (Municipal Research and Services Center) Washington State, non-profit legal and policy
guideline organization for local governments.

Purpose of a Staff Report
Why should we even care about the quality of a planning staff report? The answer is because,
among other objectives, this type of staff report should:
•
•
•

Serve as the basis for a proper and appropriate land use decision;
Provide concise, easy-to-understand information to all interested parties, including the
decision-maker; and
Be legally defensible, if challenged.

Who are the Key Players?
The primary actors for a planning staff report are: (a) the actual decision-maker, (b) the applicant,
and (c) the staff planner who researches and prepares the report. In Washington State, the decisionmaker for major land use/development decisions is either a hearing examiner (who serves as an
impartial land use judge for a local government) or a higher level administrative
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staff person (often the community development or planning director). For those communities
without a hearing examiner (although this is becoming less common in our state), a designated
citizen commission/board or elected officials may make such major decisions.
Other interested parties include the elected legislative body (if not involved in the actual decisionmaking), other nearby local governments, state agencies (such as the Washington Department of
Ecology for shoreline-related decisions), property owners adjacent to the proposal site, and the
general public.
Components of a Good Staff Report
With all of the affected and interested parties listed above, it is important that a planning staff
report is written to be informative and useful for all of them. To achieve that goal, a planning staff
report should include the following components:
1. Introductory information, such as file number and applicant name.
2. A succinct project description, including project location, legal description, who has
already reviewed the proposal, and what approval is being requested of the decision-maker.
3. Background about the proposed project, such as site conditions, applicable zoning, and
availability of public services to the site.
4. A list of exhibits, including comment letters and staff responses, when applicable.
5. A list of review criteria.
6. Findings of Fact, which describe the project’s characteristics, relevant facts, and adverse
impacts if any. (i.e, Relevant information that has been reviewed and found to be true.)
7. Conclusions of Law, which are conclusions based on a review of the facts as applied to
applicable approval criteria. (i.e., Showing how the project does or does not meet each of
your code’s review criteria.)
8. Staff Recommendation or Decision, with Conditions of Approval, if needed.
Another helpful element to include at the end of a staff report is a reference to the appropriate
appeal or reconsideration procedures.
It may also be wise to include an appendix, especially for complicated land use cases where
there is background information (for example, technical reports) that may be significant to one or
more interested parties. Putting this information in appendices helps keep the staff report from
becoming overly long and cluttered.

The City of Garibaldi is an equal opportunity employer and provider
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Tips for a Good Staff Report
Here are a few tips for preparing a good planning staff report:
•
•

•

•
•

Explain acronyms and avoid jargon to ensure all audiences can clearly understand your
report.
Make sure that all parties can follow and comprehend the links between the Findings of
Fact, Conclusions of Law, and Recommended Action and Conditions (this is what I refer
to as being able to “connect the dots” between those three staff report components).
While writing a good and complete staff report is a very important action, it is crucial to
make sure that the process is clear and that your local procedures help people understand
it.
Develop a detailed checklists for use by both the applicant and staff, to help clarify the
steps in the process.
Make sure the schedule is known ahead of time, with clearly identified milestones and
deadlines. A flowchart can be a good graphical tool to articulate this information.

By paying attention to the fundamentals listed above, the result will hopefully be a planning staff
report that is clear, informative, leads to an appropriate land use decision, and is legally defensible.
City staff is required to be impartial in all matters, including land use review, report generation,
and reports to the Planning Commission. This is ensured by City staff providing documentation
and reports that will hold up at the Land Use Board of Appeals, state of Oregon, should an appeal
go that far. When necessary, City staff has the ability to utilize outside resources for clarification
and assistance such as DLCD, planning consultation, and other state agencies as needed. The
Planning Commission also has the right to request additional consultation or assistance within the
budgetary allowances provided in the annual budget.
In furtherance, the staff use of the report/appendix model was taken from a previously contracted
City Planner who was not an employee of the City. This model allows for an efficient review of
the criteria and the conditions of approval, with an expanded report illustrating criteria
measurement and compliance. City staff has the responsibility and authority to provide staff
reports in a format that is understandable, acceptable, and in conformance with state standards as
mandated by the Oregon Department of Land Conservation and Development. Unless directed by
a majority of the City Council, the staff has no direction or responsibility to tailor City staff reports
to some other or unknown format/standard. City staff may not under any circumstances augment,
supplement, or provide information that helps an applicant meet a burden of proof on a substantive
matter or criteria. City staff is permitted, and does provide, on a regular basis, planning assistance
in the form of guidance and recommendations to any and all land use applicants engaged in
development with the City.
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24

City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
Statement 2.
“When required, the geotechnical report and the traffic impact study should be attached to the application
per state law because they contain discretionary standards and the public must be able to comment on
whether those criteria have been satisfied. See GMC 18.210.110 and GMC 18.80. It is a procedural violation
to defer those until a later time, unless the conditions of approval provide for the same notice, hearing,
opportunity to comment,, and opportunity to appeal when the report and study are provided for review. See
Rhyme v. Multnomah County, 23 Or LUBA 442, 447 (1992)3; see, Stockwell v. Benton County, 38 Or
LUBA 621 (2000).
Ministerial Response:
The Planning Commission (City Council by extension/when necessary) and City Administrative Staff,
should provide every opportunity for the public hearing process to be applied fairly, evenly, along
procedural requirements and with adherence to state and federal law/rules.
GMC 18.210.110 (Traffic Impact Study) provides no guidance or recommendations as to the attachment to
an application, as it may relate to public comment or review. It does state:
“E.2. Conditions of Approval. The City may deny, approve, or approve the proposal with appropriate
conditions. [ORD. 290 § 3 (11.095), 2006.]
GMNC 18.80 (Hillside Overlay Zone) provides no guidance or recommendations as to the attachment to
an application, as it may relate to public comment or review. It does state:
“18.80.040 Procedure. (In part) - Where the requirements of the hillside overlay zone are met as part of the
review and approval of a subdivision, major partition, or minor partition, or planned unit development, no
further review, prior to the issuance of a building permit, will be required for property located within an
approved subdivision, major partition or minor partition, or planned unit development. [Ord. 290
§ 3(3.120(4)), 2006.]”
An interested parties’ rights to review an application of record, its adjoining reports or studies, and any
other element of an application are provided for under GMC 18.210 (Administrative Provisions). These
rights to the record of review are provided for as follows (in part):
18.210.010 Application Information and procedures.
D. All documents or evidence provided by the applicant shall be submitted to the city and be made available
to the public at the time the notice of public hearing required by GMC 18.210.020 is provided.
18.210.020 Notice of public hearing.
A. Notice of a public hearing shall be reasonably calculated to give actual notice and shall contain the
following information:
1. The name of the applicant.
The City of Garibaldi is an equal opportunity employer and provider
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2. The date, time, place of hearing and who is holding the public hearing.
3. A description reasonably calculated to inform a person of the location of the property for which
a permit or other action is pending, including the street address, and the subdivision lot and block
designation, or tax map designation of the county assessor. This is not required for legislative
actions under this title.
4. A concise description of the proposed development action.
5. A description, in general terms, of the applicable criteria from this title and comprehensive plan
known to apply to the issue.
6. A statement that failure of an issue to be raised in a hearing, in person or by letter, or a failure to
provide sufficient specificity to afford decision makers an opportunity to respond to the issue
precludes an appeal based on that issue.
7. A statement describing where the complete application, criteria and other relevant information
is available for review.
8. The name and phone number of a local government representative to contact for more
information.
9. A statement that a copy of the application, all documents and evidence relied upon by the
applicant and applicable criteria are available for inspection at no cost, and that copies can be
provided at reasonable cost.
10. A statement that a copy of the staff report will be available for inspection at no cost at least
seven days prior to the hearing, and that copies can be provided at reasonable cost.
11. A general explanation of the requirements for submission of testimony and the procedure for
conduct of hearings.
B. Mailed Notice.
1. Mailed notice shall be sent to property owners with the following distances from the exterior
boundary of the subject property:
a. Legislative change to this title: none.
b. Quasi-judicial change to this title: 200 feet.
c. Conditional use: 200 feet.
d. Variance request: 100 feet.
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e. Appeal of a planning commission decision: same as for the initial hearing (e.g., variance:
100 feet).
2. Mailed notice shall be sent to the applicant.
3. Addresses for a mailed notice required by this title shall be obtained from the county assessor’s
real property tax records. The failure of a property owner to receive notice shall not invalidate an
action if a good faith attempt was made to comply with the requirements of this title for notice.
In addition for persons to receive notice as required by the matter under consideration, the city shall
provide notice to others it has reason to believe are affected or otherwise represent an interest that
may be affected by the proposed action.
4. Notice shall be sent to ODOT and other affected agencies for the following: all public hearings,
subdivisions and partitions and any land use application affecting public or private access to a state
facility.
C. Published Notice. Notice shall be given for the proposed actions described below by publication in a
newspaper of general circulation of the city of Garibaldi:
1. Legislative change to this title.
2. Quasi-judicial change to this title.
3. Conditional use.
4. Variance.
5. Appeal of a planning commission decision.
D. Notice shall be mailed or published not less than 20 days prior to the hearing requiring the notice. [Ord.
290 § 3(11.020), 2006.]
18.21.040 Availability of staff reports.
Any staff report to be used at a public hearing shall be available at least seven days prior to the hearing. If
additional documents or evidence are provided in support of the application, any party shall be entitled to
a continuance of the hearing. This continuance period shall not be counted as part of the 120-day time limit
in GMC 18.210.070. [Ord. 290 § 3(11.035), 2006.]
18.210.050 Public hearing procedure and requirements.
A. Public hearings conducted under this title shall follow the procedures and requirements of this section.
B. Procedural Entitlements. The following procedural entitlements shall be provided at the public hearings:
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1. An impartial review as free from potential conflicts of interest and prehearing ex parte contact
as is reasonably possible:
a. No member of a hearing body shall participate in a discussion of the proposal or vote on
the proposal when any of the following conditions exist:
i. Any of the following have a direct or substantial financial interest in the
proposal: the hearing body member or the member’s spouse, brother, sister, child,
parent, father-in-law, mother-in-law, any business in which the member is then
serving or has served within the previous two years, or any business with which
the member is negotiating for or has an arrangement or understanding concerning
prospective partnership or employment.
ii. The member owns property within the area entitled to receive notice of the
public hearing.
iii. The member has a direct private interest in the proposal.
iv. For any other valid reason, the member has determined that participation in the
hearing and decision cannot be in an impartial manner.
b. Disqualifications due to a conflict of interest or personal bias may be ordered by a majority
of the members present. The person who is the subject of the motion may not vote on the
motions.
c. Hearing body members shall reveal any prehearing or ex parte contacts with regard to any
matter at the commencement of the first public hearing following the prehearing or ex parte
contact where action will be considered or taken on the matter. If such contacts have not
impaired the member’s impartiality or ability to vote on the matter, the member shall so state
and shall participate in the public hearing. If the member determines that such contact has
affected his impartiality or ability to vote on the matter, the member shall remove himself from
the deliberations. Disqualifications due to ex parte contact may be ordered by a majority of the
members present. The person who is the subject of the motion may not vote on the motion.
d. A party to a hearing may challenge the qualifications of a member of the hearing body to
participate in the hearing and decision regarding the matter. The challenge shall state the facts
relied upon by the challenger relating to a person’s bias, prejudgment, personal interest, ex parte
contact or other facts from which the challenger has concluded that the member of the hearing
body cannot participate in an impartial manner. The hearing body shall deliberate and vote on
such a challenge. The person who is the subject of the challenge may not vote on the motion.
e. A party to a hearing may rebut the substance of the communication that formed the basis for
an ex parte contact declared by a member of the hearing body.

The City of Garibaldi is an equal opportunity employer and provider

28

City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
f. No officer or employee of the city who has a financial or other private interest in a proposal
shall participate in discussion with or give an official opinion to the hearing body on the
proposal without first declaring for the record the nature and extent of each interest.
2. A reasonable opportunity for those persons potentially affected by the proposal to present
evidence.
3. A reasonable opportunity for rebuttal of new material.

D. Burden and Nature of Proof. Except for a determination, the burden of proof is upon the
proponent. The proposal must be supported by proof that it conforms to the applicable provisions
of this title, especially the specific criteria set forth for the particular type of decision under
consideration.
E. Nature of Proceedings. An order of proceeding for a hearing will depend in part on the nature
of the hearing. The following shall be supplemented by administrative procedures as appropriate:
1. Before receiving information on the issue, the following shall be addressed:
a. Any objections on jurisdictional grounds shall be noted in the record and, if there is
an objection, the person presiding has the discretion to proceed or terminate.
b. Any abstentions or disqualifications shall be determined, based on conflict of interest,
personal bias, or ex parte contacts.
c. A statement by the person presiding that:
i. Describes the applicable substantive criteria against which the application will
be reviewed.
ii. Testimony at the hearing must be directed towards the criteria which will be
used to review the land use action, or other criteria in the plan or land use
regulations which a party believes to apply to the land use action.
iii. Failure to raise an issue or address criteria with sufficient specificity to afford
the decision makers and the parties to the hearing an opportunity to respond to the
issue precludes an appeal based on that issue or criteria.
iv. Describes the review and appeal process provided for by this title.
2. Presentation and Evidence.
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a. The presiding officer shall preserve order at the public hearing and shall decide
questions of order subject to a majority vote.
b. The presiding officer may set reasonable time limits for oral presentations. The
presiding officer may determine not to receive cumulative, repetitive, immaterial or
derogatory testimony.
c. Evidence shall be received from the staff and from proponents and opponents.
i. Evidence shall be admissible if it is of a type commonly relied upon by
reasonable and prudent persons in the conduct of serious affairs. Erroneous
evidence shall not invalidate or preclude action unless shown to have prejudiced
the substantial rights of a party to the hearing.
ii. Members of the hearing body may take official notice of judicially cognizable
facts of a general or technical nature within their specialized knowledge. Such
notice shall be stated and may be rebutted.
iii. The presiding officer may approve or deny a request from a person attending
the hearing to ask a question. Unless the presiding officer specifies otherwise, if
the request to ask a question is approved, the presiding officer will direct the
question to the person submitting testimony.
d. The hearing body may recess a hearing in order to obtain additional information or
to serve further notice upon other property owners or persons it decided may be
interested in the proposal being considered. The time and date when the hearing is to
resume shall be announced.
e. The hearing body may view the area in dispute with or without notification to the
parties, but shall place the time, manner and circumstances of such view in the record.
f. When the hearing has been closed, the hearing body shall openly discuss the issue
and may further question a person submitting information or the staff, if opportunity for
rebuttal is provided. No testimony shall be accepted after the close of the public hearing
unless the hearing body provides an opportunity for review and rebuttal of that
testimony.
g. At the conclusion of the public hearing, a participant in the public hearing may
request that the record remain open for at least seven days for the purpose of submitting
additional evidence. Whenever the record is supplemented in this manner, any person
may raise new issues that relate to the new evidence, testimony or criteria
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for decision making that applies to the matter at issue. This extension of time shall not
be counted as part of the 120-day limit in GMC 18.210.070.
F. Decision. Following the procedure described in subsections A through E of this section, the
hearing body shall approve, approve with conditions or deny the application, or, if the hearing is
in the nature of an appeal, affirm, affirm with modifications or additional conditions, reverse or
remand the decision that is on appeal.
1. The decision of the hearing body shall be by a written order signed by the chair or his
designee.
2. The order shall incorporate findings of fact and conclusions that include:
a. A statement of the applicable criteria and standards against which the proposal was
tested.
b. A statement of the facts which the hearing body relied upon in establishing
compliance or noncompliance with each applicable criteria or standard, briefly stating
how those facts support the decision.
c. In the case of a denial, it shall be sufficient to address only those criteria upon which
the applicant failed to carry the burden of proof or, when appropriate, the facts in the
record that support denial.
3. The written order is the final decision on the matter and the date of the order is the date
that it is signed. The order becomes effective on the expiration of the appeal period, unless
an appeal has been filed.
G. Record of Proceedings. The secretary to the hearing body shall be present at each hearing and
shall cause the proceedings to be recorded stenographically or electronically.
1. Testimony shall be transcribed if required for judicial review or if ordered by the hearing
body.
2. The hearing body shall, where practicable, retain as part of the hearing records each item
of physical or documentary evidence presented and shall have the items marked to show the
identity of the person offering the same and whether presented on behalf of a proponent or
opponent. Exhibits received into evidence shall be retained in the hearing file until after the
applicable appeal period has expired, at which time the exhibits may be released to the person
identified thereon, or otherwise disposed of.
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3. The finding shall be included in the record.
4. A person shall have access to the record of proceedings at reasonable times, places and
circumstances. A person shall be entitled to make copies of the record at the person’s own
expense.
H. Notice of Decision. Notice of a decision by a hearing body shall be provided to all parties to
the hearing within five working days of the date that the final order was signed. The notice of the
decision shall include:
1. A brief description of the decision reached.
2. A statement that the decision may be appealed by filing, with the city, an appeal within 10
calendar days of the date that the final order was signed.
3. A description of the requirements for an appeal.
4. A statement that an appeal may only be filed concerning criteria that were addressed at
the initial public hearing.
5. A statement that the complete case including the final order is available for review at the
city. [Ord. 290 § 3(11.040), 2006.]
Ministerial Response (cont.)
As has been indicated, there is ample opportunity under the current GMC for all interested parties to be
notified, review reports, provide testimony, rebut testimony, and participate in the public hearing process
for any given application. There are also procedures for appeal that do not apply to this particular question
but afford all interested parties to further participate if they feel an element of the public hearing process
has not provided ample and equal opportunity or due process, or if criteria have not been met in an approval.
As stated under E.2.C (i. & ii.) above: “Evidence shall be admissible if it is of a type commonly relied upon
by reasonable and prudent persons in the conduct of serious affairs. Erroneous evidence shall not invalidate
or preclude action unless show to have prejudiced the substantial rights of a party to a hearing.
“Members of the hearing body may take official notice of judicially cognizable facts for a general or
technical nature within their specialized knowledge. Such notice shall be stated and may be rebutted.”
As stated, it is:
1.) At the discretion of the Planning Commission that an application has met the burden of proof in a
land use hearing for approval.
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2.) At the discretion of the Planning Commission if a preliminary report has met the requirements for
a conditional approval.
The case law, and LUBA decisions as cited by the proponent are good guidance for the Planning
Commission but are not codified into law at this time. It is the recommendation of City Administration that
any part of an application that the Planning Commission determines has the potentiality to be markedly
different through the approval of a conditional use upon final disposition, such as required report, be
grounds for a continuance of hearing. The conditional use application process also allows for staff to state
that a condition of approval has not been met if evidence (such a report) is issued in its final form at a later
date and it either fails to meet the conditions or provides substantive information that was not previously
provided for public review and comment.
Statement 2.a.
“Without the Geotechnical study, an applicant has not demonstrated compliance with GMC 18.185.020€
(“The site’s physical characteristics in terms of topography, soils and other pertinent considerations are
appropriate for the intended use.”.) “
Ministerial Response:
Applicants often submit preliminary geo-technical reports that give site suitability review and approval
based on site characteristics, soils, topography, slope, load bearing capacity, stability and other information.
The final report is typically an expansion of these already arrived upon conclusions that provides increased
background information. City staff has never provided final approval of an application wherein a final
report has been submitted that submits new information as to suitability or reverses and augments a previous
determination by a licensed professional.
Statement 2.b.
“GMC 18.210.110, Item C, indicates a traffic impact study may be required to be submitted to the city and
ODOT with the land use application.
Ministerial Response:
As with any required report or study, the Planning Commission has the discretion to require that report
either in completion, or in cursory format when considering an application. As previously stated, the record
can be held open (within required time frames) for a complete Commission and public review to take place
before a conditional approval is granted.
Statement 3.
“The city’s 1995 Stormwater Management Ordinance indicates no building permits can be issued without
and erosion control plan approved by the Planning Commission.”
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Ministerial Response:
The City does not have a discovered 1995 Stormwater Management Ordinance in its records.
Notwithstanding, an erosion control plan is typically submitted through one of the following processes with
a land use application:
1.) Geotechnical Report
2.) Engineering Report and plans
Statement 4.
GMC 18.80.050, Hillside Overlay Criteria, requires reports to be provided to the city and paid for by the
applicant include (1) geotechnical site investigation by a registered geologist; (2) grading plan by a
registered engineer (includes drainage); and (3) erosion control plan (includes stormwater). Since the costs
of the reports are to be borne by the applicant, city staff cannot assist with the development of these reports.
Ministerial Response:
The City does not assist with the development of these reports.
Statement 5.
Conditions should have a deadline better than “before construction begins”.
Ministerial Response:
The City can amend its ordinances to proscribe specificity in this area, but that determination should be
made upon a measurable and reasonable finding that supports the Garibaldi Comprehensive Plan and the
statewide land use planning goals. As of current, this standard is used as it supports the final goal of ensuring
that all conditions are met before any improvements, or changes are made to a parcel(s) of land.
Furthermore, an application is deemed void, if the applicant has not met the conditions of approval within
a two-year window of application approval.
Statement 6.
Construction sites disturbing more than one acre or are part of a common plan of development that will
ultimately disturb one or more acres, are required to obtain a DEQ 1200-C Construction Stormwater Permit.
Ministerial Response:
Past applications meeting this requirement have acquired both a DEQ 401, and DEQ 1200-C permit. The
1200-C permit is only triggered when a site is one-acre of disturbed land.
Respectfully submitted,

Geoff Wullschlager
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City of Garibaldi Ministerial Responses
Submitted Correspondence
Constituent Starr Popplewell November 21,2019
Garibaldi Planning Commission Meeting November 25,2019
Statement 1.
Constituent Popplewell states: “In reviewing the audio recording (1:43:24) of the October 28, 2019
Planning Commission meeting, Commissioner Judith Parker voiced a concern regarding site plans not
indicating water ways. Building Permit Process document (located online on the Garibaldi City website
under the Building and Development Department, under the heading Regulating Land Use). Instruction is
given for an acceptable plot plan, which includes among many other things, creeks or water-ways. It also
indicates a poorly or inaccurate plot plan will not be accepted. “
“Plot Plans: Acceptable plot plans must show the dimensions of the lot, the adjacent street or streets, the
location of all impervious surfaces and structures, the location of any creeks or water-ways, the drive
way access or proposed access, the grade of the lot, the location of existing and proposed structure or
structures, and distances between structures, property lines, easements, right-of-ways, creeks and waterways. Plot plans need to be to scale and must be reproducible. Three (3) copies of the plot plan must be
submitted. Plot plans must be on paper no larger than 11” by 17”, must be in black or red ink, and must be
reproducible on a grey scale copier. Poorly prepared or inaccurate plot plans will not be accepted, and
submission of an inaccurate plot plan will result in building permit delays.”
Ministerial Response: Application CU 2019-02 did not provide this in their Site Plan.
The following compares what an applicant is to provide in a plot plan through the following varied
instructions from the City of Garibaldi:
1. Building Permit Process Document:
Plot Plans: Acceptable plot plans must show the dimensions of the lot, the adjacent street or streets,
the location of all impervious surfaces and structures, the location of any creeks or water-ways,
the drive way access or proposed access, the grade of the lot, the location of existing and proposed
structure or structures, and distances between structures, property lines, easements, right-of-ways,
creeks and water-ways. Plot plans need to be to scale and must be reproducible. Three (3) copies
of the plot plan must be submitted. Plot plans must be on paper no larger than 11” by 17”, must be
in black or red ink, and must be reproducible on a grey scale copier. Poorly prepared or inaccurate
plot plans will not be accepted, and submission of an inaccurate plot plan will result in building
permit delays.”
Creeks and Waterways required
2. Garibaldi Application for Conditional Use:
“A plot plan showing the proposed location and dimensions of what you need the conditional use
to be able to do (and ALSO the location and dimensions of the other improvements on the property.
[Basically, show everything you can – parking lots, driveways, trees, bordering streets and
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structures – to give the Planning Commission a “snap shot” of what it looks like and what you
want to do.]
A “snap shot” of what you are going to build is required in addition to guidance “show everything
you can”. This is followed by examples that do not include creeks/waterways, only non-aquatic
features.
3. Garibaldi Land Use Application:
Instructions: This application must include a plot plan showing lot dimensions, setbacks
between all structures and property lines, and all driveway accesses. Plot plans must be on
paper no larger than 11” by 17”, and must be reproducible on a grey scale copier. A survey of the
property may also be required. Three complete sets of building plans for any proposed structures
must be included with an application, and must show structural height from footprint grade, and
total footprint square footage. Applications can either by mailed to Garibaldi City Hall, P.O. Box
708, Garibaldi, OR 97118, or submitted in person to 107 6th Street, Garibaldi. Fees will be
calculated and charged after an application has been received and reviewed for completeness.
Lot dimensions, setbacks between all structures and property lines, and all driveway access
required.
A.) This is conflicting information to an applicant as to what is required. (Finding – As these are
instructions, and note code, the City should work with the Planning Commission in creating
congruence between all application forms and instructions)
B.) This is guidance language, not codified ordnance or local law – (“The City Manager stated
there were no codes mandating the land use application provide such information” – S.P.
Correspondence)
C.) “Plot Plan”, any requirements, or definitions thereof or what constitutes one is not defined
under GMC 18.05 Introductory Provisions, and therefore is not a local law.
D.) The creek/waterway was included on City submitted documents/plots, within the City Staff
Report as a matter of:
a. Physically defining regulated attributes of the lot(s) under consideration for the
Planning Commission
b. Illustrating lot attributes that would need to be regulated per GMC 18.170.010, and in
conformance with proposed conditions of approval.
E.) The spirit of the Conditional Use process is for the Planning Commission to determine if the
application meets minimum acceptable standards, these standards are broad on purpose as
under Oregon Home Rule Authority, the intent is to give local decision makers great deference
in making determinations, particularly where conditions of approval can be applied.
Statement 2.
Conditional Use Application (located online on the Garibaldi City website under the Building and
Development Department under the heading Useful Documents and Links). Page 2, second bullet instructs
the land use applicant to “show everything you can.”
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Ministerial Response: Incorrect, it states the following:
“A plot plan showing the proposed location and dimensions of what you need the conditional use
to be able to do (and ALSO the location and dimensions of the other improvements on the property.
[Basically, show everything you can – parking lots, driveways, trees, bordering streets and
structures – to give the Planning Commission a “snap shot of what it looks like and what you want
to do.]
It states “Basically, show everything you can”, and instructs the applicant “to Give the Planning
Commission a ‘snap shot’ of what it looks like and you want to do.” This again is conflicting with
1.) other land use instructions, and 2.) does not offer specificity for creeks/waterways.
B.) This is immaterial to the overall merit of the application as it is the Planning Commissions
responsibility to determine if the spirit of the law (criteria) has been met by an application. This is
not to suggest that CU 2019-02 met that threshold; it is to suggest that only through deliberation
can the Planning Commission conclude if the substantive elements of an application meet minimum
standards, which can be increased through conditions of approval.

Statement 3.
GMC 17.25.090 Watercourses requires right of way for storm water drainage. (“The following is a few
examples of direction given to the land use applicant to provide such information either on the site plan or
adherence to municipal code requirements” Starr Popplewell correspondence):
Code language:
“The land divider shall, subject to riparian rights, dedicate a right-of-way for storm drainage purposes,
conforming substantially with the lines of any natural watercourse or channel, stream or creek that traverses
the subdivision or partitions, or, at the option of the land divider, provide, by dedication, further and
sufficient easement or construction, or both to dispose of the surface and storm waters. [Ord. 291 § 1, 2006;
Ord. 215 § 45, 1994.]”
Ministerial Response: The applicant has not applied for a division of land, a subdivision, creation of a street,
or a partitioning.”

Statement 4.
GMC 18.80 Hillside Overlay Zone; 18.80.505 Development and Use Criteria; Item 2 f pertaining to grading
plan:. (“The following is a few examples of direction given to the land use applicant to provide such
information either on the site plan or adherence to municipal code requirements” Starr Popplewell
correspondence):
f. Detailed plans and location of all surface and subsurface drainage devices, walls, dams, sediment basins,
storage reservoirs, and other protective devices to be constructed with, or as part of, the proposed work,
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together with a map showing drainage area, the complete drainage network, including all outfall lines and
natural drainage ways which may be affected by the proposed development, and the estimated runoff of the
area served by the drains.
Ministerial Response: The City Staff Report requires as conditions of approval, the following:
1. The site has slopes greater than 20 percent. Therefore, the proposed apartments development and
its associated site improvements shall follow the recommendations provided in a Geotechnical
Report. A geotechnical report prepared by a licensed engineer is required according to GMC 18.80,
Hillside Overlay Zone and shall be provided to the City before construction begins.
2. The applicant shall meet all requirements of the Garibaldi Public Works Department, for utility
connections to sewer and water services. Storm drainage design and downstream capacity analysis
shall be performed by applicants engineer.
3. Additionally, as the proposed development was over 1 acre, they would have been required to
apply for, attain, and produce the following permits:
DEQ 401
The 401 Water Quality Certification program reviews and evaluates the water quality impacts of
projects which require a federal permit or license to conduct any activity that may result in a
discharge (including dredge and fill material) in waters of the United States under Section 401 of
the Clean Water Act.
DEQ 1,200C
The legally authorized representative (see Definitions) for construction activities (as defined below)
that may discharge to surface waters or conveyance systems leading to surface waters of the state
must register for coverage under this permit with DEQ before any land disturbance occurs, unless
the construction activities are automatically covered as described in the 1200-CN permit.
•

•

•

Construction activities including clearing, grading, excavation, materials or equipment
staging and stockpiling that will disturb one or more acres and may discharge to surface
waters or conveyance systems leading to surface waters of the state.
Construction activities including clearing, grading, excavation, materials or equipment
staging and stockpiling that will disturb less than one acre that are part of a common plan
of development or sale if the larger common plan of development or sale will ultimately
disturb one acre or more and may discharge to surface waters or conveyance systems
leading to surface waters of the state.
This permit also authorizes discharges from any other construction activity (including
construction activity that disturbs less than one acre and is not part of a common plan of
development or sale) designated by DEQ, where DEQ makes that designation based on the
potential for contribution to an excursion of a water quality standard or for significant
contribution of pollutants to waters of the state.
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Statement 5.
GMC 18.170.010 Riparian Vegetation defines the state-owned water ways. (“The following is a few
examples of direction given to the land use applicant to provide such information either on the site plan or
adherence to municipal code requirements” Starr Popplewell correspondence):
Ministerial Response:
A.) Daniel’s Application Staff Report pg. 9. “A phase 1 environmental Impact Study will be provided
for further review”.
B.) Garibaldi Staff Report pg. 8. – Condition of Approval: “Applicant shall protect riparian vegetation
fifteen feet from either side of Hobson Creek banks per 18.170.”

Respectfully submitted,

Geoff Wullschlager
City Manager
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City of Garibaldi Ministerial Responses
Submitted Comments
Constituent Mark Payne November 21,2019
Garibaldi Planning Commission Meeting November 25,2019
There have been recent multifamily constructions projects currently completed that have allegedly not, or
did not meet, the criteria of the Garibaldi Municipal Code or the criteria for a Conditional Use Permit. These
projects were approved for construction and reported as completed without clear delineation of GMC
Section 18.110.010 -Multifamily Dwelling Siting Criteria. The claims state the following:
Statement 1.
“This section alone is the basis for all conditions in any zone, and dictates all setbacks and yard requirements
for all othe zones. See below the first sentence of this section:
In any zone where a multifamily dwelling, condominium or apartment structure is proposed, the planning
commission shall review the plans under the following criteria:”
Ministerial Response:
Correct. In any zone where a multifamily dwelling, condominium or apartment structure is proposed, the
planning commission shall review the plans under Chapter 18.110.010, Multifamily or apartment siting
criteria.
Incorrect: “This section alone is the basis for all conditions in any zone, and dictates all setbacks and yard
requirements for all other zones.” This is not a statement from the Garibaldi Municipal Code. There is no
direction under Chapter 18.110 stating that “this is the basis for all conditions”, it merely states that “In any
zone where multifamily dwelling, condominium or apartment structure is proposed, the planning
commission shall review the plans under Chapter 18.110.010”, which does not proscribe the exclusive
application of Chapter 18.110.010. If this were the case, we could not apply other applicable codes such as
Chapter 18.185 Conditional Uses, or Chapter 18.25 Commercial Zone § 040 which informs building height.
Statement 2.
E. “Where the proposed setback is located in a residential zone or abuts a residential zone, the following
setbacks shall be met:
1. Front yard: one-story structure, 10 feet; two story structure, 15 feet;
2. Rear yard: one-story structure, 10 feet; two-story structure, 15 feet;
3. Side yard: one-story structure, five feet; two-story structure, 10 feet”
Ministerial Response:
Correct, where the proposed setback is located in a residential zone or abuts a residential zone, the following
setbacks shall be met:
1. Front yard: one-story structure, 10 feet; two story structure, 15 feet;
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2. Rear yard: one-story structure, 10 feet; two-story structure, 15 feet;
3. Side yard: one-story structure, five feet; two-story structure, 10 feet
As with the last ministerial response, this is not intended to be exclusive and all encompassing. Consider
that in Chapter 18.25 Commercial Zone that
G. Duplex, triplex, or multifamily dwellings, subject to GMC 18.110.10,
not exclusive to GMC 18.110.10.
Chapter 18..110.010 does not offer guidance for proposed setbacks located in a commercial zone, or when
a development abuts a commercial zone. As this is not proscribed, the Planning Commission should revert
to Commercial Zone standards which state the following:
1. The Uniform Fire Protection Code shall govern adjacent commercial uses. The minimum
setback requirement for commercial structures shall be established by applicable building code.
The example where this could be applied is exhibited by both the Garibaldi Village Apartments at 108
Garibaldi Ave, and the Creekside Apartments at 102 Arizona Way. Both Developments abut both
residential and commercial properties.
Statement 3.
A.)” These yards and setbacks have been established to maintain a constant code requirement for these
types of projects no matter in which zone they are to be built.”
Ministerial Response: Incorrect. There is no direction under Chapter 18.110 stating that “this is the basis
for all conditions”, it merely states that “In any zone where multifamily dwelling, condominium or
apartment structure is proposed, the planning commission shall review the plans under Chapter
18.110.010”, which does not proscribe the exclusive application of Chapter 18.110.010. If this were the
case, we could not apply other applicable codes such as Chapter 18.185 Conditional Uses, or Chapter 18.25
Commercial Zone § 040 which informs building height.
B.)” Also reference in GMC 18.05.030 Definitions for Yards. It does not include impervious space. It must
be open space, in front, in back, and on the side.”
Ministerial Response: Incorrect. From GMC 18.05.030:
1. “Yard” means an open space on a lot that is unobstructed from the ground upward except as
otherwise provided in this title.
This does not include impervious space, it also does not prohibit it. If this were the intent of the
definition, then no property owner could develop anything on a lot within the setback on any side
of their property other than green space, hardscape, or bare soil. For example, no property owner
would be permitted to have anything within 10 to 15 ft. of their back-property line other than
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pervious landscape, such as permanent fountains, water features, paved walking surface, in ground
swimming facilities, greenhouses etc. The intent of setback restrictions is to prevent the
development of permanent structures to maintain orderly development in the overlying zone, and
to maintain adequate building separation for fire safety standards.
Statement 4.
“Specifically, in the C-1 Zone per GMC 18.25.040 Standards. B. Yards and Setbacks: For residential uses,
the requirements shall be the same as in the R-1 zone. This standard regulates not only that in C-1 Zone
the setbacks and yards will be as described as mentioned above in the GMC Section 18.110.010 E., but also
with the R-1 Zone 18.15.040 Standards and Criteria.”
Ministerial Response: Incorrect. In the Garibaldi Municipal Code, § 18.25040, Standards for the
Commercial Zone, it is stated that “For residential uses, the requirements shall be the same as in the R-1
zone.” The spirit of the code does not include multifamily housing under the definition of “Residential
Uses” per the following code analysis.
Outright Permitted Uses: Residential uses may be permitted within the commercial zone only when
approved as part of a mixed-use development. Mixed use developments may include housing above
nonresidential uses (e.g., apartment lofts above offices), or housing side-by-side with nonresidential uses.
A Duplex, triplex or multifamily dwelling is not a mixed-use development.
Conditional Uses: Residential uses converted from commercial uses
A Duplex, triplex or multifamily dwelling in the case of these two applications was not being converted
from commercial use.
Furthermore, under the Commercial Zone Code Residential Uses are listed as Outright Permitted. If a
duplex, triplex, or multifamily development was considered the same thing as a Residential Use, then why
is subject to the conditional use process and not permitted outright?
In addition to this, under the Commercial Zone Code, Conditional Uses, both duplex, triplex, and
multifamily in addition to Residential Use, are listed separately, further exhibiting that the spirt of the code
is to not subject duplex, triplex, and multifamily development to the more restrictive standards listed under
18.25040, Standards for the Commercial Zone, “For residential uses, the requirements shall be the same as
in the R-1 zone.” The standards are clear as there is a separate Multifamily or Apartment Siting Criteria
listed under GMC §18.110.010 which is clearly intended to apply to the applications of discussion, not
18.15.040 Standards and Criteria under Medium Density Residential Zone (R-1) as suggested by the letter
submitted to the Planning Commission.
Statement 5.
“With regard to projects having multiple zones, each zone must be treated individually as there are different
rules applying to each. In the C-I Zone all setbacks, yards and fenced play areas that are described in GMC.
18.110.010 must be met and shown.
In the R-1 Zone all setbacks, yards and fenced play areas are to be compliant with GMC. 18.110.010. as
well.”
The City of Garibaldi is an equal opportunity employer and provider

42

City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737
Ministerial Response: Correct, each zone must be treated individually, unless the applicant has applied, and
been approved for a zone change creating uniformity across the development area.
With respect to criteria regarding setbacks, yards, and fences for a project in both the R-1 zone and the C1 zone:
• R-1 Zone:
Yard & Setbacks:
1. Front yard: one-story structure, 10 feet; two-story structure, 15 feet;
2. Rear yard: one-story structure, 10 feet; two-story structure, 15 feet;
3. Side yard: one-story structure, five feet; two-story structure, 10 feet.
Which are from 18.110.010 Multifamily or apartment siting criteria, which supersedes 18.15.010 R-1
Standards and criteria.
Playground:

A fenced playground shall be provided for all family-oriented developments.

Which is from 18.110.010 Multifamily or apartment siting criteria, which supersedes 18.15.010 R-1
Standards and criteria, where no criteria are listed as standard residential development is not expected to
create fenced playground areas.
• C-1 Zone
Yard & Setbacks
Yards and Setbacks. For residential uses, the requirements shall be the same as in the R-1 zone. The
minimum yard depth for portions of the property abutting a residential zone will be 15 feet. The
Uniform Fire Protection Code shall govern adjacent commercial uses. The minimum setback
requirements for commercial structures shall be established by applicable building codes. Recall
that as Multifamily housing is separated within Chapter 18.25, from “residential uses”, the broader
“Uniform Fire Protection Code” standard is used to “govern” setbacks. This is also why no
standards are listed under 18.010.100 Multifamily Siting Criteria, save for a multifamily
development that abuts R-1, which states R-1 siting criteria applies.
Playground:

A fenced playground shall be provided for all family-oriented developments.
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Which is from 18.110.010 Multifamily or apartment siting criteria, which supersedes 18.15.010 R-1
Standards and criteria, where no criteria are listed as standard residential development is not expected to
create fenced playground areas.
Statement 6.
“If a property is to be fenced then all fencing needs to comply as defined in GMC 18.05.030 Definitions:
“Fence” means a barrier consisting of wood, metal, vinyl, masonry or other engineered material placed
or constructed for the purpose of obstructing movement or vision, or to enclose an open area. This is not
inclusive of “T” posts and wire.”
Ministerial Response: Incorrect. The letter as submitted states “This is not inclusive of ‘T” posts and
wires.”.
•

This is a subjective opinion and interpretation, see below:

•

The letter is applying this standard to the Arizona Wy. apartments. As currently constructed, there
are two sections of fencing, an initial area of chain link at the onset of the development adjacent to
Hwy 101., followed by a T-post and wire on the back and side. As defined within the GMC
§18.050.030 – Barriers have been provided that consist of (metal – meets requirement) which has
been constructed for the purpose of obstructing movement or vision, or to enclose an open space
(the fence as provided obstructs movement, there is no requirement to additionally obstruct vision
and/or to enclose and open space, only one standard need be met per the Code).

Statement 7.
“The total amount of the lot on which structures and other impervious surfaces may be constructed shall
not exceed 50 percent.”
Ministerial Response: Incorrect. This standard is cited from Chapter 18.15.040, Medium Density
Residential Criteria, or siting criteria that applies to medium density residents. As has been shows, siting
criteria for Multifamily development is established and governed by Chapter 18.110.010 Multifamily or
Apartment Siting Criteria which does not proscribe a standard for “total lot amount” for structure
placement. It does state the following:
•

The placement of the structure takes advantage of natural features such as streams, shorelines, or
hillsides. Existing trees are retained whenever feasible.

•

In the R-1 zone, a minimum of 25 percent of the lot area shall be devoted to natural open space or
landscaping. In the C-1 zone, a minimum of 20 percent of the lot area shall be devoted to natural
open space or landscaping for family-oriented developments, and 10 percent of the lot area shall
be devoted to natural open space or landscaping for senior citizen/adult handicapped housing. A
fenced playground shall be provided for all family-oriented developments.

Statement 8.
“Additionally, bicycle parking has 2 requirements, both Long Term and Short Term and are
separately addressed in GMC. 18.125.110-190. These requirements need to be closely looked at
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when considering any future Multifamily projects, as previous projects have not met these
requirements.”
Ministerial Response: Correct citation and application of code, incorrect interpretation, see below:
•

Under § 18.125.120 Use Category under Household Living – Multifamily proscribes –
Long Term- Spaces – Covered or Enclosed – 1 per four units
Short Term Spaces – Near Building Entry – 2, or 1 per 20 units
*Where two options are available (e.g., two spaces, or one per eight bedrooms), the option resulting
in more bicycle parking is used.

•

108 Garibaldi Ave. Upon site inspection, five (5) bicycle parking areas are provided that could
each accommodate a minimum of four (bicycles). The staff recommendation called for an
accommodation of 18 spaces, covered and screened which is met and exceeded. The code, nor the
staff report required signage or bicycle racks, nor any specific visibility requirements. The
increased standard was met and this requirement in totality has been met and exceeded. Please see
photograph below:
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•

102 Arizona Way. Upon site inspection, five (5) bicycle parking areas are provided that could each
accommodate a minimum of four (bicycles). The staff conditions of for bicycle parking called for
the following:
o

in accordance with GMC Chapter 18.125. Bicycle parking for customers and visitors
shall be visible from street sidewalks or building entrances, so that it provides sufficient
security from theft and damage. an accommodation of 18 spaces, covered and

screened which is met and exceeded.

Bicycle parking is not particularly visible from Arizona Wy. Bicycle parking is visible
form sidewalks within the Multifamily development, located under stairwells. Bicycle
parking is visible from building entrance foyers. Bicycle parking is located inside
foyers, next to ground level units, providing security from theft and damage. Bicycle
parking consists of 5 stalls that can accommodate up to 4 bicycles each, for total of 20
spaces, which are covered and screened. Bicycle parking is in accordance with 18.125
by meeting the “option resulting in more bicycle parking”.
o

Bicycle parking shall not impede or create a hazard to pedestrians. Parking areas shall
be located so as to not conflict with vision clearance standards.
Bicycle parking spaces are under stairwells in non-foot traffic areas so as not to create
a hazard to pedestrians.
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Statement 9.
“Relying solely on the recommendations of the Staff Reports have shown flawed and incorrect”.
Ministerial Response: Incorrect. As this analysis has shown, all cited code and conditions have
been met by applicant as provided for through staff reports. Additionally, it is a common and
accepted method used by every City and County in land use decisions throughout Oregon.
Statement 10.
Per 18.210.050 1. D. – Burden and Nature of Proof. Except for a determination, the burden of
proof must be supported by proof that it conforms to the applicable provisions of this title,
especially the specific criteria set forth for the particular type of decision under consideration.
“Simply stating that a portion of an application ‘meets” or ‘appears to meet’ is not proof. It is
not the responsibility of the City or Staff to add or fill in incomplete information for any
applicant, or to provide an appendix. If there is missing information or it is not complete the
application cannot and should not be approved.
Ministerial Response: Correct in citation, incorrect in application. The City has shown through this
analysis that the specific criteria cited, the interpretation thereof, and the claims that several
multifamily housing applications failed to meet the criteria, are incorrect. If staff has provided,
added, or supplemented materials in either of these applications, it has been to benefit the Planning
Commissions review of the applications. In either case, City staff has not submitted, added, or
provided any material that was substantively lacking in the applicant’s proposals that would
otherwise deem them unacceptable.
In furtherance, the staff use of the report/appendix model was taken from a previously contracted
City Planner who was not an employee of the City. This model allows for an efficient review of
the criteria and the conditions of approval, with an expanded report illustrating criteria
measurement and compliance. City staff has the responsibility and authority to provide staff
reports in a format that is understandable, acceptable, and in conformance with state standards as
mandated by the Oregon Department of Land Conservation and Development. Unless directed by
a majority of the City Council, the staff has no direction or responsibility to tailor City staff reports
to some other or unknown format/standard. City staff may not under any circumstances augment,
supplement, or provide information that helps an applicant meet a burden of proof on a substantive
matter or criteria. City staff is permitted, and does provide, on a regular basis, planning assistance
in the form of guidance and recommendations to any and all land use applicants engaged in
development with the City.
Statement 11.
Per 18.210.070 Final action on application for permit or zone change request. The commission has
up to 120 days to come to a final decision on the matter. This should give the Commission adequate
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time to do a comprehensive review of all Municipal Codes and Comprehensive Plan to apply a
decision on any pending application or permit.
Ministerial Response: Correct. PER ORS 227.118
(1) Except as provided in subsections (3), (5) and (11) of this section, the governing body
of a city or its designee shall take final action on an application for a permit, limited land
use decision or zone change, including resolution of all appeals under ORS 227.180
(Review of action on permit application), within 120 days after the application is deemed
complete.
(2) If an application for a permit, limited land use decision or zone change is incomplete,
the governing body or its designee shall notify the applicant in writing of exactly what
information is missing within 30 days of receipt of the application and allow the applicant
to submit the missing information. The application shall be deemed complete for the
purpose of subsection (1) of this section or ORS 197.311 (Final action on application for
certain residential developments required within 100 days) upon receipt by the governing
body or its designee of:
(a) All of the missing information;
(b) Some of the missing information and written notice from the applicant that no other
information will be provided; or
(c) Written notice from the applicant that none of the missing information will be provided.
(3)(a) If the application was complete when first submitted or the applicant submits the
requested additional information within 180 days of the date the application was first
submitted and the city has a comprehensive plan and land use regulations acknowledged
under ORS 197.251 (Compliance acknowledgment), approval or denial of the application

The City of Garibaldi is an equal opportunity employer and provider

49

City Hall, PO Box 708, Garibaldi, OR 97118
Office: (503) 322-3327 | Fax: (503) 322-3737

shall be based upon the standards and criteria that were applicable at the time the
application was first submitted.
(b) If the application is for industrial or traded sector development of a site identified under
section 12, chapter 800, Oregon Laws 2003, and proposes an amendment to the
comprehensive plan, approval or denial of the application must be based upon the standards
and criteria that were applicable at the time the application was first submitted, provided
the application complies with paragraph (a) of this subsection.
(4) On the 181st day after first being submitted, the application is void if the applicant has
been notified of the missing information as required under subsection (2) of this section
and has not submitted:
(a) All of the missing information;
(b) Some of the missing information and written notice that no other information will be
provided; or
(c) Written notice that none of the missing information will be provided.
(5) The 120-day period set in subsection (1) of this section or the 100-day period set in
ORS 197.311 (Final action on application for certain residential developments required
within 100 days) may be extended for a specified period of time at the written request of
the applicant. The total of all extensions, except as provided in subsection (11) of this
section for mediation, may not exceed 245 days.
(6) The 120-day period set in subsection (1) of this section applies:
(a) Only to decisions wholly within the authority and control of the governing body of the
city; and
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(b) Unless the parties have agreed to mediation as described in subsection (11) of this
section or ORS 197.319 (Procedures prior to request of an enforcement order) (2)(b).
(7) Notwithstanding subsection (6) of this section, the 120-day period set in subsection (1)
of this section and the 100-day period set in ORS 197.311 (Final action on application for
certain residential developments required within 100 days) do not apply to a decision of
the city making a change to an acknowledged comprehensive plan or a land use regulation
that is submitted to the Director of the Department of Land Conservation and Development
under ORS 197.610 (Submission of proposed comprehensive plan or land use regulation
changes to Department of Land Conservation and Development).
(8) Except when an applicant requests an extension under subsection (5) of this section, if
the governing body of the city or its designee does not take final action on an application
for a permit, limited land use decision or zone change within 120 days after the application
is deemed complete, the city shall refund to the applicant, subject to the provisions of
subsection (9) of this section, either the unexpended portion of any application fees or
deposits previously paid or 50 percent of the total amount of such fees or deposits,
whichever is greater. The applicant is not liable for additional governmental fees incurred
subsequent to the payment of such fees or deposits. However, the applicant is responsible
for the costs of providing sufficient additional information to address relevant issues
identified in the consideration of the application.
(9)(a) To obtain a refund under subsection (8) of this section, the applicant may either:
(A) Submit a written request for payment, either by mail or in person, to the city or its
designee; or
(B) Include the amount claimed in a mandamus petition filed under ORS 227.179 (Petition
for writ of mandamus authorized when city fails to take final action on land use application
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within 120 days). The court shall award an amount owed under this section in its final
order on the petition.
(b) Within seven calendar days of receiving a request for a refund, the city or its designee
shall determine the amount of any refund owed. Payment, or notice that no payment is due,
shall be made to the applicant within 30 calendar days of receiving the request. Any amount
due and not paid within 30 calendar days of receipt of the request shall be subject to interest
charges at the rate of one percent per month, or a portion thereof.
(c) If payment due under paragraph (b) of this subsection is not paid within 120 days after
the city or its designee receives the refund request, the applicant may file an action for
recovery of the unpaid refund. In an action brought by a person under this paragraph, the
court shall award to a prevailing applicant, in addition to the relief provided in this section,
reasonable attorney fees and costs at trial and on appeal. If the city or its designee prevails,
the court shall award reasonable attorney fees and costs at trial and on appeal if the court
finds the petition to be frivolous.
(10) A city may not compel an applicant to waive the 120-day period set in subsection (1)
of this section or to waive the provisions of subsection (8) of this section or ORS 197.311
(Final action on application for certain residential developments required within 100 days)
or 227.179 (Petition for writ of mandamus authorized when city fails to take final action
on land use application within 120 days) as a condition for taking any action on an
application for a permit, limited land use decision or zone change except when such
applications are filed concurrently and considered jointly with a plan amendment.
(11) The periods set forth in subsections (1) and (5) of this section and ORS 197.311 (Final
action on application for certain residential developments required within 100 days) may
be extended by up to 90 additional days, if the applicant and the city agree that a dispute
concerning the application will be mediated. [1983 c.827 §27; 1989 c.761 §16; 1991 c.817
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§15; 1995 c.812 §3; 1997 c.844 §8; 1999 c.533 §8; 2003 c.150 §1; 2003 c.800 §31; 2009
c.873 §16; 2011 c.280 §12; 2017 c.745 §11]
Respectfully submitted,

Geoff Wullschlager
City Manager
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City of Garibaldi Ministerial Responses
Submitted Comments
Constituent Mark Payne November 21,2019
Garibaldi Planning Commission Meeting November 25,2019
Statement 1.
“Since 95% or more of the issues being heard by the Planning Commission are about zoning, the Planning
Commission should make a motion to have a desktop manual of GMC title 18 Zoning made and a copy of
the Comprehensive Plan as well. Tabbed and indexed for use at their table for reference during meetings “
Ministerial Response:
The only responsibility of the Planning Commission is to consider matters pertaining to land use, including
zoning. City Administration has created and distributed a PDF quick reference form of GMC title 18. for
the Planning Commission. This, along with the Garibaldi Comprehensive Plan will further be tabbed and
indexed in binder format for reference.
Statement 2.
A.) “The Planning Commission upon reviewing applications, if questions items during a review can look
to an outside impartial source for clear decisions or interpretations as outlined below;”
Ministerial Response:
City staff is required to be impartial in all matters, including land use review, report generation, and reports
to the Planning Commission. This is ensured by City staff providing documentation and reports that will
hold up at the Land Use Board of Appeals, state of Oregon, should an appeal go that far. When necessary,
City staff has the ability to utilize outside resources for clarification and assistance such as DLCD, planning
consultation, and other state agencies as needed. The Planning Commission also has the right to request
additional consultation or assistance within the budgetary allowances provided in the annual budget.
B.) 2.20.070 Commission aids and expenses.
“Within the budget limits established by the city council, the commission may employ: consulting advice
on municipal problems, a secretary and such aids as may be necessary; and pay for such services and for
such other expenses as the commission may lawfully incur out of funds allocated to the commission. [ORD
285 § 8; Ord. 144 § 7, 1987.]
Ministerial Response:
The Planning Commission may employ such options. As such, the City budgeted the following monies
under the General Fund, Planning Department for FY 19-20
144.223 Contracted Services (Planner) $6,000.00
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C.) 2.20.080 Commissioner Compensation
“Within the budget limits established by the city council, the commissioners may receive compensation for
services rendered and for expenses necessarily incurred in the performance of their duties at a rate
established by the city council and out of funds allocated to the commission. [ORD 285 § 8; Ord. 144 § 7,
1987.]
Ministerial Response:
The City Council has not currently established a rate, or rate sheet for Planning Commissioner expensed
necessarily incurred in the performance of their duties. Planning Commissioners will receive compensation
for mileage accrued, at the current federal rate of $.58 per mile, in personal transportation for trainings,
meetings, and events approved by City Council, and will be financially supported by City Administration
through the procurement of materials and supplies in the performance of their duties.
Statement 3.
“This section is the outline of the powers and duties of the Commission and is offered as an FYI;”
2.20.090 Powers and duties.
Except as otherwise provided by law, the powers and duties of the commission shall be as follows:
A. Recommend and make suggestions to the city council and to all other public authorities concerning
laying out, widening, extending, parking and locating of streets, sidewalks and boulevards, relief of traffic
congestion, betterment of housing and sanitation conditions and establishment of zones and districts
limiting the use, height, area and bulk of buildings or structures.
B. Recommend to the city council and all other public authorities plans for regulation of the future growth,
development and beautification of the city in respect to its public and private buildings and works, streets,
parks, grounds and vacant lots; and plans consistent with future growth and development of the city in order
to secure to the city and its inhabitants sanitation, proper service of all public utilities, harbor, shipping and
transportation facilities.
C. Recommend to the city council and all other public authorities plans for promotion, development and
regulation of industrial and economic needs of the city in respect to private and public enterprises engaged
in industrial pursuits.
D. Advertise the industrial advantages and opportunities of the city and availability of real estate within the
city for industrial settlement.
E. Encourage industrial settlement within the city.
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F. Make an economic survey of present and potential possibilities of the city with a view to ascertaining its
industrial needs.
G. Study needs of existing local industries with a view to strengthening and developing local industries and
stabilizing employment conditions.
H. Study and propose in general such measures as may be advisable for promotion of the public interest,
health, morals, safety, comfort, convenience and welfare of persons residing within the city and an area two
miles adjacent thereto. [Ord. 285 § 9, 2005; Ord. 144 § 8, 1987.]
Ministerial Response:
These are the powers and duties afforded to, and expected of Planning Commission members, and the body
as a whole under Chapter 2.20 § 2.20.090 of the GMC. Many of the broader duties that take place outside
of the expectations for the convening and hearing of quasi-judicial and quasi legislative matters take place
when generating or updating the Comprehensive Plan and necessary background reports such as the
Buildable Lands Inventory, Housing Needs Analysis, Economic Opportunity Report, Hazard Mitigation
Plan, Transportation Plan, and any other background report(s) deemed necessary by the Planning
Commission.
Statement 4.
A.) “Lastly from the previous Commission meeting it was brought up about time frames the Commission
has for review of Conditional Use Permits. Below is meant to confirm from the GMC as to what was stated.
This is for your review as well.
Pet title 18.210;”
18.210.050 Public hearing procedure and requirements.
Paragraph E. Nature of Proceedings;
2. Presentation and Evidence;
g. At the conclusion of the public hearing, a participant in the public hearing may request that the record
remain open for at least seven days for the purpose of submitting additional evidence. Whenever the record
is supplemented in this manner, any person may raise new issues that relate to the new evidence, testimony
or criteria for decision making that applies to the matter at issue. This extension of time shall not be counted
as part of the 120-day limit in GMC 18.210.070.

Ministerial Response: Correct. PER ORS 227.118
The City and the Planning Commission routinely hold the record open for at least seven days for
the purpose of submitting additional evidence. Additionally, the City is responsible to levy a
decision to an applicant within 120 days, without an extension as provided for by the current and
cited GMC (requires amendment), unless that applicant waives that right or requests and extension.
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(1) Except as provided in subsections (3), (5) and (11) of this section, the governing body
of a city or its designee shall take final action on an application for a permit, limited land
use decision or zone change, including resolution of all appeals under ORS 227.180
(Review of action on permit application), within 120 days after the application is deemed
complete.
(2) If an application for a permit, limited land use decision or zone change is incomplete,
the governing body or its designee shall notify the applicant in writing of exactly what
information is missing within 30 days of receipt of the application and allow the applicant
to submit the missing information. The application shall be deemed complete for the
purpose of subsection (1) of this section or ORS 197.311 (Final action on application for
certain residential developments required within 100 days) upon receipt by the governing
body or its designee of:
(a) All of the missing information;
(b) Some of the missing information and written notice from the applicant that no other
information will be provided; or
(c) Written notice from the applicant that none of the missing information will be provided.
(3)(a) If the application was complete when first submitted or the applicant submits the
requested additional information within 180 days of the date the application was first
submitted and the city has a comprehensive plan and land use regulations acknowledged
under ORS 197.251 (Compliance acknowledgment), approval or denial of the application
shall be based upon the standards and criteria that were applicable at the time the
application was first submitted.
(b) If the application is for industrial or traded sector development of a site identified under
section 12, chapter 800, Oregon Laws 2003, and proposes an amendment to the
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comprehensive plan, approval or denial of the application must be based upon the standards
and criteria that were applicable at the time the application was first submitted, provided
the application complies with paragraph (a) of this subsection.
(4) On the 181st day after first being submitted, the application is void if the applicant has
been notified of the missing information as required under subsection (2) of this section
and has not submitted:
(a) All of the missing information;
(b) Some of the missing information and written notice that no other information will be
provided; or
(c) Written notice that none of the missing information will be provided.
(5) The 120-day period set in subsection (1) of this section or the 100-day period set in
ORS 197.311 (Final action on application for certain residential developments required
within 100 days) may be extended for a specified period of time at the written request of
the applicant. The total of all extensions, except as provided in subsection (11) of this
section for mediation, may not exceed 245 days.
(6) The 120-day period set in subsection (1) of this section applies:
(a) Only to decisions wholly within the authority and control of the governing body of the
city; and
(b) Unless the parties have agreed to mediation as described in subsection (11) of this
section or ORS 197.319 (Procedures prior to request of an enforcement order) (2)(b).
(7) Notwithstanding subsection (6) of this section, the 120-day period set in subsection (1)
of this section and the 100-day period set in ORS 197.311 (Final action on application for
certain residential developments required within 100 days) do not apply to a decision
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of the city making a change to an acknowledged comprehensive plan or a land use
regulation that is submitted to the Director of the Department of Land Conservation and
Development under ORS 197.610 (Submission of proposed comprehensive plan or land
use regulation changes to Department of Land Conservation and Development).
(8) Except when an applicant requests an extension under subsection (5) of this section, if
the governing body of the city or its designee does not take final action on an application
for a permit, limited land use decision or zone change within 120 days after the application
is deemed complete, the city shall refund to the applicant, subject to the provisions of
subsection (9) of this section, either the unexpended portion of any application fees or
deposits previously paid or 50 percent of the total amount of such fees or deposits,
whichever is greater. The applicant is not liable for additional governmental fees incurred
subsequent to the payment of such fees or deposits. However, the applicant is responsible
for the costs of providing sufficient additional information to address relevant issues
identified in the consideration of the application.
(9)(a) To obtain a refund under subsection (8) of this section, the applicant may either:
(A) Submit a written request for payment, either by mail or in person, to the city or its
designee; or
(B) Include the amount claimed in a mandamus petition filed under ORS 227.179 (Petition
for writ of mandamus authorized when city fails to take final action on land use application
within 120 days). The court shall award an amount owed under this section in its final order
on the petition.
(b) Within seven calendar days of receiving a request for a refund, the city or its designee
shall determine the amount of any refund owed. Payment, or notice that no payment is due,
shall be made to the applicant within 30 calendar days of receiving the request. Any
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amount due and not paid within 30 calendar days of receipt of the request shall be subject
to interest charges at the rate of one percent per month, or a portion thereof.
(c) If payment due under paragraph (b) of this subsection is not paid within 120 days after
the city or its designee receives the refund request, the applicant may file an action for
recovery of the unpaid refund. In an action brought by a person under this paragraph, the
court shall award to a prevailing applicant, in addition to the relief provided in this section,
reasonable attorney fees and costs at trial and on appeal. If the city or its designee prevails,
the court shall award reasonable attorney fees and costs at trial and on appeal if the court
finds the petition to be frivolous.
(10) A city may not compel an applicant to waive the 120-day period set in subsection (1)
of this section or to waive the provisions of subsection (8) of this section or ORS 197.311
(Final action on application for certain residential developments required within 100 days)
or 227.179 (Petition for writ of mandamus authorized when city fails to take final action
on land use application within 120 days) as a condition for taking any action on an
application for a permit, limited land use decision or zone change except when such
applications are filed concurrently and considered jointly with a plan amendment.
(11) The periods set forth in subsections (1) and (5) of this section and ORS 197.311 (Final
action on application for certain residential developments required within 100 days) may
be extended by up to 90 additional days, if the applicant and the city agree that a dispute
concerning the application will be mediated. [1983 c.827 §27; 1989 c.761 §16; 1991 c.817
§15; 1995 c.812 §3; 1997 c.844 §8; 1999 c.533 §8; 2003 c.150 §1; 2003 c.800 §31; 2009
c.873 §16; 2011 c.280 §12; 2017 c.745 §11]
Respectfully submitted,

Geoff Wullschlager
City Manager
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